FILING THE LAWSUIT – DEVELOPING  DEFINITIVE STRATEGIES

ALLEN W. STOKES, JR. , ESQ.  

A. Knowing the Debtor


1.  Debtor Composition  


The first step in filing a lawsuit is to determine the correct party to sue.   When your collection is against a business, determine whether the business is a corporation, limited liability company, or some other business entity organized under state law, or is simply an individual operating as a sole proprietor. 

Always ask your client for a copy of the credit application to get the name used by the debtor.  Frequently the credit application will have boxes for the debtor to check to indicate the  type of legal entity.   The credit application may list the exact corporate name of the entity but frequently only a trade name is listed.  

Go on line with the Colorado Secretary of State at www.sos.state.co.us, click on “Business Center” and under “Business Information” click on “ Search business database” and in the  “Business name, trademark or trade name” field enter the business name to determine if the business is a corporate entity.  Click on the “Search” button and a screen titled “Business Search Results” appears.  This lists all businesses containing the words you entered in your search.  You will then have to determine if one matches your debtor’s business name.  Enter the exact name including the punctuation and Inc. and with luck your debtor will be the only entity appearing on a screen titled “Business Search Results.”  Click on the underlined number appearing in the first column under Id. Number.  

That will bring up a Summary page (See Appendix) listing the name of the corporation, the name and address of the agent for service, the principal office street address of the business, whether the business is in good standing, the state of incorporation, and the incorporation date.  Check the incorporation date to determine that it was before the bills were incurred.  If it was after, I sue the business owner as well as the corporation.  

The Summary page also shows a further menu from which you can select “View History and Documents”.  This will bring up the History and Documents page (See Appendix), which lists the documents filed the Secretary of State with links on the documents that can be printed.  The articles of incorporation, annual reports, trade name affidavit, and any change of corporate names will appear on the History and Documents page. I like to print out the most recent annual report (See Appendix), trade name affidavits and name changes to send to my clients so that they can see that the corporation you will be suing is the correct entity as the client may never have heard of the correct current corporate name.  The annual report only lists the name of the person filing the report and does not state any corporate office held by the individual.  Thus, you can’t obtain the name of a corporate officer for service of process.   

For suit, I name as the defendant the current corporate name with a fka or a dba, such as Big Time Debtor, Inc. fka Clean Credit Corporation or Big Time Debtor, Inc. dba Cut and Run.  

Determine if there are one or more personal guarantors and add them to the suit.  I use a First Claim for the claim against the corporation and a Second Claim for the claim against the personal guarantors.  (See sample Complaint in the Appendix.)  

When contacting a person you think personally liable as a sole proprietor, confirm with him that he is a sole proprietor and that the business is not a corporation and that he is thus personally liable.  The supposed sole proprietor may have actually incorporated the business but used a trade name on the credit application.  If the corporation did not file a trade name affidavit with the Colorado Secretary of State, it is impossible to trace the trade name to the corporation.  He will be eager to point out the corporation.  

Determine if the business was incorporated before the debt was incurred.  If the debt was incurred before the business was incorporated, the sole proprietor remains liable for the debt.  I also sue the corporation and allege that the corporation is the successor in interest to the sole proprietorship and assumed the debt.  The court always grants judgment jointly and severally in this circumstance, at least on the motion for default judgment.  

Try to personally contact any personal guarantor to make sure he realizes his personal liability.  Any personal guarantor will also be quick to point out if he terminated the personal guaranty.  In that case get a copy of any letter he sent to your client terminating the guaranty and check with your client to see if the client has a copy.  

             A common occurrence is when a principal signed a personal guaranty, later sold out to a partner or fellow shareholder but does not revoke his personal guaranty, and then the debt was incurred after the guarantor’s departure from the business.  The personal guarantor will regard pursuit of him as highly unfair, but unless he terminated the guaranty, he will be personally liable.  Still settlement is usually necessary in those circumstances to avoid trial. 

When suing an individual, particularly a woman, try to get the person’s full name and former names from you client.  This will appear on a credit report.  Be sure to use initials if known.  Sue in the full name with aka’s and fka names used.  For a woman it is important to sue with her current name but also list the fka’s to tie her to a former name used on the account.  Using initials will minimize the phone calls from title companies after your judgment has been recorded asking if your Jane Smith is the same as their client seeking to sell or refinance her home.  It is also important to distinguish between a father and namesake son to include Sr. or Jr. if that is in their name.  Fathers get upset when the suit is in their name but the debtor is the son, and vice versa.  

2.  Family Expense Doctrine 

 C.R.S. 14-6-110 provides:  “The expenses of the family and the education of the children are chargeable upon the property of both husband and wife, or either of them, and in relation thereto they may be sued jointly or separately.”  I seldom use this statute to impose liability on a spouse not listed on the account.  The lawyer would have to be sure that the debt was for a family expense and that the husband and wife were married when the debt was incurred.  If suing on a credit card debt in the name of the husband only for example, the lawyer seldom has all the monthly statements to determine if the charges appear to be family expenses or if they might be business expenses and even with the statements determination would be difficult.  When expenses are incurred while the husband and wife are separated, this statute does not apply.  O’Brien v. Galley-Stockton Shoe Co., 65 Colo. 70, 173 P. 544 (1918).    Be conservative to avoid federal Fair Debt Collection  Practices Act claims.  

3.  Suing a dissolved corporation or other entity

  Frequently a business entity will have been dissolved by the Colorado Secretary of State for its failure to file an annual report or for other reasons but the business will nevertheless continue to operate.   In this case I sue the business entity and the principal in the same claim.  If the entity is reinstated before judgment, the individual is no longer liable as the existence of the entity shall be deemed for all purposes to have continued without interruption and any debt incurred by the entity or by an owner or manager before or after the dissolution shall be determined as if dissolution had never occurred.  Colorado Corporations and Associations Act, C.R.S. 7-90-1005. (See Appendix).   Suit against officers in this situation normally results in rapid reinstatement of the entity.  

If the business no longer has a registered agent or if the registered agent can not be located, or can not with reasonable diligence be served, the entity may be served by registered mail or by certified mail, return receipt requested addressed to the entity at its principal address.  Service is perfected at the earliest of (1) receipt of the summons and complaint,  (2) the date shown on the return receipt if signed on behalf of the entity, or five days after mailing.  C.R.S. 7-90-704.  (See Appendix).

4.  Colorado’s Bad Check law. C.R.S. 13-21-109

In a suit for treble damages for a NSF corporate check under C.R.S. 13-21-109 (2) (See Appendix) the corporation is liable but not the individual authorized officer who signed the check.  Kunz v. Cycles West, Inc., 969 P.2d 781 (Colo. App. 1998).  (See Appendix).  The corporate name must appear on the check but the check signer does not need to indicate his representative capacity on the check.   The court relied on C.R.S. 4-3-402( c ), which absolves an authorized check signer from personal liability on a check so long as the corporation is identified as the owner of the account on the check.   C.R.S. 13-21-109 (7) provides that the statute does not apply to a check not paid due to a stop payment order by reason of a dispute relating to the money, merchandise, property, or other thing of value obtained by the maker of the check.   For Complaint in a NSF check case see sample Complaint in the Appendix.  

For a suit for three times the face amount of the NSF check under C.R.S. 13-21-109 (2) the statute of limitations is two years as provided in C.R.S. 13-80-102(1)(k).  C.R.S. 13-21-109(9) references this statute of limitations. 

 For suits under C.R.S. 13-21-109(1) for the face amount of the check plus posted fees and costs of collection, the statute of limitations is six years as provided in C.R.S. 13-21-109(9) which references C.R.S. 13-80-103.5, the general six year statute of limitations on liquidated debt.

B.  How to Effectively Get the Debtor’s Attention


1.  Attach exhibits to the Complaint


It is important that the debtor not think that he can prevail in a lawsuit due to the creditor’s not having adequate documentation.  So as exhibits to the Complaint attach the credit application, any contract, the statement of account, the invoices if not more than about 10, and any personal guaranty not already included in the credit application.  When the debtor takes the Complaint to an attorney, the attorney will see that the suit is well supported and will be less likely to take on the debtor as a client or to file an answer or will be more likely to call to discuss settlement.  


2.  District Court Disclosure Statements


Rules 16 and 16.1 (cases seeking under $100,000) just require that the initial 26(a)(1) disclosures name the persons with discoverable information and the subject of the information and a listing together with a copy of or a description by category and location of documents relevant to disputed facts.  Usually the defendant will just name the relevant principals and employees of the business and state that such persons are knowledgeable about the transactions but will not state the substance of their testimony.   Defendant usually has no documents in addition to plaintiff’s documents and if he lists documents he usually does not send them with the disclosures but simply states they are available for copying.  Defendant’s counsel will send them upon request.   So plaintiff’s counsel usually gets no meaningful discovery from defendant’s initial disclosures. 

Rule 16(b)(3) requires the parties to confer within 15 days after the case is at issue about the claims and defenses.  This is the best time to get the details of the debtor’s defenses as Rule 16 does not otherwise call for written disclosure of the detailed testimony of a witness.  This is left to discovery, which is generally not economically feasible or productive in most collection cases.  


Rule 16.1(k)(1)(A) requires the same initial disclosures as Rule 16 within 30 days after the case is at issue.   However, in lieu of discovery, Rule 16.1(k)(3) also requires written disclosure statements with a detailed statement of the expected testimony of each non-expert witness the party expects to call at trial.   Plaintiff must serve its disclosures 90 days before trial and defendant must serve its disclosures 60 days before trial.  Rule 16.1(k)(6) also requires that trial exhibits be identified and exchanged at least 30 days before trial.  

 Under Rule 16.1(k)(7), a witness shall be limited to testifying on direct examination to matters disclosed in reasonable detail in the written disclosures.  Thus, if defendant does not file disclosures, it may not be able to testify to events or to the exhibits.  The court, however, will usually allow a defendant or its principal to testify.  A plaintiff is usually not as lucky.

I combine the disclosures required by Rule 16.1(k)(1)(A)  with the disclosures required by Rule 16.1(k)(3) and (7) in the first disclosure document due within 30 days after the case is at issue.  As a trial date in a Rule 16.1 case is frequently within 120 days, I don’t get trapped by not timely filing the Rule 16.1(k)(3) and (7)  disclosures  At this point I am ready for trial and the combined disclosures give that appearance to the debtor.  The debtor and the attorney are then frequently ready to talk settlement.   

This full disclosure in the initial document requires extensive preparation and contact with the witnesses to locate the necessary witnesses and make sure that I have the necessary documents.  Getting secondary documents such as purchase orders, delivery receipts, dispute correspondence, and collection notes as appropriate to rebut the defenses raised often takes persistence as sometimes these are scattered among the credit department, a local sales rep, the home office, the local office, the production department, etc.  

3.  County Court Disclosure Statements

In County Court, Rule 316(a)(1) provides the opportunity for a mutual exchange of a list of witnesses and a brief description of their testimony and the exhibits on County Court Form 9.  See Appendix for Rule 316 and Form 9.   This is the principal means of formal discovery in County Court.  It is useful where defendant has stated a defense but has never provided details and has provided no documentation of the defense.  

 To use this discovery, a party must initiate this at least 20 days before trial by serving its own completed Form 9 and providing defendant with a blank Form 9.  The opposing party must respond with its own Form 9 within 20 days but at least 10 days before trial.  Rule 316(a) provides that a party may not supplement a disclosure statement except for good cause.  

Pursuant to Rule 316(a)(2) some County Courts require a mutual exchange of Form 9’s.  Arapahoe County County Court, Division C-1 always sends out a pretrial order requiring parties to exchange Form 9 before trial.  

Rule 316(a)(3) provides that any party failing to respond in good faith to a Form 9 request or court order shall be subject to imposition of appropriate sanctions at the time of trial.

4.  County Court Pretrial Conferences

Rule 316(b) provides that the court may in its discretion and upon reasonable notice order a pretrial conference.  I have never requested a pretrial conference, but in some cases it could be useful.  Some County Courts routinely order a pretrial conference without a motion by a party. 

 At the pretrial conference, the court may issue an order, which may include limitations on the issues to be raised and the witnesses and exhibits to be allowed at trial, entry of judgment, or dismissal if appropriate.  Frequently the Court uses the pretrial conference as a time for the parties to discuss settlement and if no settlement is reached, the parties are to set the case for trial while at the pretrial conference.   

 Also, at a pretrial conference, under Rule 316(c) a party may request discovery.  The discovery may include depositions, requests for admission, interrogatories, physical or mental examinations, or requests for production of documents.  If the court enters a discovery order, it will set forth the extent and terms of the discovery and the time deadlines.  Under Rule 316(d), no party may file for protective orders and any disputes over discovery will be resolved at trial.

Most importantly, if the defendant does not appear at the pretrial conference, the court will routinely grant plaintiff’s verbal motion for default judgment made at the conference.   Frequently a defendant will file an Answer but then, realizing it has no defense, will not appear for a pretrial or trial.  

5.  Motions for Telephone Testimony

Frequently collection cases involve companies located out of state and the economics of the case prohibit the creditor from sending a witness to testify in person at the trial.  Both our District Courts and County Courts allow for trial testimony by telephone in appropriate circumstances.  

In District Court, C.R.C.P. 43(i) (See Appendix) allows for a witness to testify by telephone at trial.  A party must file a motion as soon as practicable after the need for absentee testimony becomes known.  The motion must include a detailed description of all testimony which is proposed to be taken by telephone and attach a copy of all documents which will be used or referred to in such testimony.  The adverse party has three days to respond. 

 Rule 43(i)(3) provides that the court shall determine whether “in the interest of justice” absentee testimony should be allowed.  The facts to be considered by the court in determining whether to permit absentee testimony shall include but not be limited to the following: 

A.  whether there is a statutory right to absentee testimony

B.  costs savings

C.  availability of  appropriate equipment

D.  the availability of the witness to appear personally in court

E.  The relative importance of the issue for which the witness is offered to testify

F.  If credibility of the witness is an issue

G.  Whether the case is to be tried to the court or to a jury

H.  Whether the presentation of absentee testimony would inhibit the ability to cross examine the witness

I.  The efforts of the requesting parties to obtain the presence of the witness  

In District Court cases, I have spent a lot of time preparing the case and because more money is involved I insist the creditor have its key witness testify in person.  Frequently the creditor has a local sales rep, who can easily appear and testify to the debtor’s disputes and can also usually cover the invoicing and accounting.  I generally limit my motions for telephone testimony to out-of-state credit department personnel who can testify to the invoices, payments, and to the balance due as credibility is seldom an issue.   

In County Court, C.R.C.P. 343(h)(1) (See Appendix) allows for a witness to testify by telephone at trial or at a hearing.  The procedure is similar to District Court.  The party must file a written motion or stipulation at least 14 days before the trial or hearing.  The adverse party has 7 days to respond.  The motion shall include the reasons such testimony should be taken by telephone, a detailed description of all testimony which is proposed to be taken by telephone, and must attach a copy of all documents which will be used or referred to in such testimony.  The court shall, as in District Court, determine if in the interest of justice the testimony may be taken by telephone.  In making this determination, the Court shall consider the same factors as used by the District Court outlined in A-I above except the efforts of the requesting parties to obtain the presence of the witness is not listed as a factor.  

The County Court judges routinely grant my motions for telephone testimony of out of state witnesses without a hearing.   The cost savings are significant in relation to the amount sought.  I have had trials where I have no in-court witness.   I file these motions as early in the case as possible.  Once the court signs the order allowing telephone testimony, the defendant frequently realizes that plaintiff will be able to prove its case and makes a settlement offer.  Once this motion is prepared, I know I have all the exhibits and the testimony of the witnesses prepared and the case is ready for trial. 

6.  Informal Settlement Conferences

Even when the judge does not order a settlement conference or ADR, I like to get my client and the debtor in the same room to try to settle the case.  It gives me a chance to judge debtor’s credibility, to review debtor’s exhibits in detail, and to allow my client to rebut the debtor’s story in detail with exhibits at hand. If my client is out of state, I invite defendant and any attorney to my office for a telephone settlement conference.  In face to face meetings with the documents at hand, the debtor does not have the wiggle room he has in a telephone conversation, and it is easy to see from the debtor’s demeanor whether he has a legitimate argument.  Frequently, mutual understanding and favorable settlement results.

I find that court ordered settlement conferences or ADR settle the case about half the time.  When the case is not settled, it has been my impression that the debtor simply wants to delay settlement until closer to trial.  For a mediator I try to select a civil trial lawyer.

C.  Avoiding Counterclaims


1.  Charge an hourly rate for defending counterclaims  

Include in the engagement or suit requirement letter a paragraph stating that counterclaims will be handled at a stated hourly rate.   If a credit manager thinks a counterclaim is likely, he can factor in the expected attorney fee to see if suit remains cost effective, and in many cases will decline suit.  Disclosure of a fee for defending counterclaims also encourages the credit manager to check the file thoroughly and confer with the sales person or others who have dealt with the debtor to determine if a counterclaim is likely.  


2.  Try to contact debtor before filing suit


The collection file sent to the attorney may not contain any evidence of a dispute.  However, I always send a letter to business and consumer debtors, and for a business debtor I follow up with a phone call.  I don’t call consumer debtors because of  potential liability under the Federal Fair Debt Collection Practices Act around the issue of leaving voice mail messages.  Most debtors, business or consumer, will want to communicate if they have a dispute.  However, sometimes debtors ignore the letters and calls and simply look forward to filing an answer and counterclaim. 

A counterclaim is filed in less than five percent of my cases.  Debtors frequently don’t elaborate on the counterclaim so it is advisable to contact the debtor to fully understand the counterclaim.  Ask the debtor for the details of the dispute and for names of persons with your client that they have talked to so the allegations can be checked with the creditor.   In a case involving goods sold and delivered and where the dispute is defective or the wrong goods, I ask the debtor to annotate the invoices to indicate which specific goods are at issue.
D.  Obtaining Judgment 


1.  Default Judgment

I estimate that ninety percent of county court collection cases filed go to default judgment.  Therefore, it is important to have adequate exhibits attached to the Complaint for the judge to see that the creditor has made a prima facie case and is entitled to judgment.  I almost always attach a statement of account and circle the amount due so the judge scanning the case in a hurry can pick up the balance due.  On the attached invoices and credit application, underline any provisions providing for an interest rate and attorney fees and write the annual interest rate percentage and attorney fees in the margin so the judge can see these quickly.  I have heard county court judges admonish counsel for not giving the judge this help.  

Sometimes, payments have been made to the collection agency or to the attorney before suit and the creditor is not able to print a current statement reflecting the payments since it has written off the account.  I then simply write in the amount paid and the resulting balance due. 

 An attorney must go to the civil returns in Denver, Arapahoe, Jefferson, and Adams Counties.  In the other counties, an attorney needs to file a motion for default judgment.  For most counties call the clerk after the civil return date to see if an Answer has been filed and if not file the motion for default judgment.  In Alamosa, Crowley, 

Custer, Douglas, El Paso, Fremont, Garfield, Hinsdale, Jackson, Kiowa, Pitkin, Pueblo, and Weld Counties, the courts want a motion for default judgment on file by the time of the civil return so that the judge can enter default judgment at the civil return.   For these motions filed before the civil return, my filing cover letter and my motion contains a statement that the motion is not to be ruled on before the civil return date and is withdrawn if defendant files an Answer.  See Letter and Verified Motion For Default Judgment in the Appendix.  

In Denver, which along with El Paso County is not yet on E-filing, the magistrate calls up each case on the civil return date.  If the defendant is not there, ask for default judgment and state the amount of principal, interest, attorney fees, and the costs amount.  Denver changes magistrates in the civil return division frequently, and there is no uniform amount of attorney fees awarded. I ask the clerk if the magistrate has a standard fee on a default judgment, and if the clerk says no, I ask for an amount equivalent to 15 percent.  On a $15,000 account this is $2250.  When requesting fees over $500, do so as if it is an everyday occurrence and hope for the best.  The worst that happens is the court will ask for an affidavit.  I know at that point that the court won’t award more than about $300.00 on an hourly rate so I simply request $300.00 without an affidavit and this is granted.

In Arapahoe, Jefferson, and Adams Counties, which are all on e-filing, the civil return clerk will hand you a page listing all of your cases set for civil return that day.  Simply check that the amounts listed for principal, interest, court costs, and attorney fees are correct, make and initial any changes, and sign the paper in the bottom right hand corner.   In the Littleton Division of Arapahoe County, Division C-1, Magistrate Burns limits attorney fees to $300.00.  The magistrates in Jefferson County have no limit.  Judge Romano in Adams County limits attorney fees to $350.00.   

The Denver magistrates are strict about the returns of service for the Summons and Complaint.  But in any court, District or County,  check the return to see if service was good under Rule 4 or Rule 304 before filing the Complaint. For instance, if there is substituted service on a family member, make sure that the return states the name of the person served, that he was 18 years of age or older, that he was a member of the defendant’s family, and  that the service was at defendant’s usual place of abode.  If a person is served at his workplace, make sure the return of service says that and make sure that the person served is referred to as the defendant’s secretary, administrative assistant, bookkeeper, or managing agent.  These are the requirements of Rule 304(d).  

If an agent for service was served on behalf of the corporation, make sure that name of the person served is followed by the notation that he is agent for service.  If a corporate officer is served, make sure that the corporate office is listed and that the person is not simply listed as the owner, stockholder, or director. 

 Rule 304(d)(4)(G) provides that if no officers, general partners, managers, or members can be found in the state, service may be on any shareholder, member, partner, or other person having an ownership interest, or any director, agent, or principal employee of such entity who can be found in this state.  The return should state that the officer, etc. could not be found in the state.   

2.  Motion for Judgment on the Pleadings

Read County Court Answers carefully because it may fail to state a legal defense.  In County Court, when the Answer simply states that defendant can not afford to pay the account or that the parties could not work out a payment plan, file a motion for judgment on the pleadings pursuant to C.R.C.P. 312(d).  See Verified Motion for Judgment on the Pleadings and Rule in the Appendix.   This motion must be filed so as not to delay the trial and as a practical matter should be filed upon receipt of the Answer. The rule prohibits a party from submitting matters outside the pleadings in support of the motion.  That is a reason why it is useful to attach exhibits to the Complaint.   Use this with discretion, and the court will almost always grant it.  Sometimes the court will require a hearing.  The Jefferson County magistrate routinely requires a hearing.   District Court answers are almost always adequate to avoid judgment on the pleadings.  

3.  Motion for Default Judgment at Trial or at a Hearing

If a defendant does not appear for a pre-trial conference or trial, make an oral motion for default judgment and the court will usually grant it.  

4.  Motion to Strike Answer of a pro-se corporate defendant 

If a business entity files a pro-se Answer in a suit over $10,000, file a Motion to Strike Answer requiring the entity to file an answer by an attorney.   This motion is based on Woodford Mfg. Co. v. A.O.Q., Inc., 772 P.2d 652 (Colo. App. 1988) (See Appendix) and C.R.S. 13-1-127 (2)(See Appendix).  I have only filed these motions in District Court but they should also be effective in County Court.  At least in District Court, the pro-se entity usually will not retain an attorney because of the expense, and after the deadline imposed by the court for filing an answer by an attorney, plaintiff will be able to file a motion for default judgment.  (See Motion To Strike Answer and Order in the Appendix.)  

5.  Motion for Summary Judgment

In District Court, file a motion for summary judgment pursuant to C.R.C.P. 56 only when appropriate, which is seldom.   

6.  Trial Preparation

Prepare four exhibit books for trial with an index (See Appendix) and tabs between the exhibits.  The one with the original exhibit stickers is for plaintiff’s witnesses to testify from.  Provide one to the defendant or defendant’s counsel and one for the court.  Highlight pertinent parts of the exhibits in your book with a marker.  The judges always appreciate having a copy, and this organization makes the trial proceed much quicker.  Even in the most routine collection case, there are usually 20-30 exhibits with credit applications, purchase orders, invoices, statement of account, computer collection notes, correspondence, etc.   Without an exhibit notebook, the exhibits will soon be out of order, both for yourself and the judge.  I include as an exhibit almost every document in my client’s file because it is often difficult to know the exact nature of the defense or the significance of any one document.  

Make sure you have the correct witnesses.  Usually my clients are out-of- state and don’t want to come to Colorado for trial, particularly for a County Court case.  In a dispute over goods sold and delivered, get more than the credit manager.  Get in touch with the sales rep.  He will frequently know the dispute first hand and is either local or travels to Colorado regularly and will be able to testify in person.  The sales rep has usually had his commission reversed after the account has not been paid and will be eager to testify.  If you have an in-state client, the most knowledgeable person may be a former employee.  You can usually get them to testify voluntarily without subpoena.  

At trial, I try to put on a prima facie case with just one witness, usually the owner or a credit manager.  If the only in-person witness will be the sales rep, he can usually testify to not only the purchase order and to customer service, but also to the shipment, the invoices, and the statement of account.  This makes for a quick case in chief.  You may need rebuttal witnesses depending on the defendant’s testimony.  

7.  Defending Against a Motion to Dismiss Complaint filed by a Foreign Corporation  

Most of my clients are corporations with no presence in Colorado.  Occasionally a defendant responds to my Complaint by a motion to dismiss on the grounds that my client has not filed for authority in Colorado as a foreign corporation.  C.R.S.  7-90-802  (See Appendix) provides that no foreign corporation transacting business or conducting activities in Colorado without authority shall be permitted to maintain a proceeding in Colorado for the collection of its debts until a statement of foreign authority is filed with the Colorado Secretary of State.  The court may stay the proceeding until it can resolve whether the company needs to file a statement of foreign authority. 

Plaintiff can best meet this motion by responding that under C.R.S. 7-90-801 (See Appendix), the company is not transacting business or conducting activities in Colorado merely by (e) selling through independent contractors;  (f) soliciting or obtaining orders if the orders require acceptance outside Colorado before they become contracts; ( i ) collecting debts; or (l) transacting business or conducting activities in interstate commerce.   

Herman Bros. Co. v. Nasiacos, 46 Colo. 208, 103 P. 301 (1909) held that foreign corporations engaged solely in interstate commerce are impliedly excepted from this section imposing duties and obligations upon foreign corporations generally-otherwise the section must necessarily be held unconstitutional as invading the exclusive power of Congress.  Cockburn v. Kinsley, 25 Colo. App. 89, 135 P. 1112 (1913) held that transacting business within the meaning of this section is to maintain an office, have capital invested, and carry on a regular business in this state.  

8.  Defending Against a Motion to File Costs Bond

When filing a suit for an out-of-state plaintiff, the plaintiff is required to file a costs bond pursuant to C.R.S. 13-16-101 (See Appendix).  I never file a costs bond as rarely is a suit met with a motion to file a costs bond.  Such a motion is filed pursuant to C.R.S. 13-16-102 (See Appendix).  To respond, I advise my client of the motion, seek its permission for me to post the required costs bond, and obtain the client’s agreement to reimburse me for any costs I might have to pay pursuant to the bond.  I have never had to pay costs under this arrangement.  The required costs bond as set forth in C.R.S. 13-16-101.  I sign it personally and not as attorney for the plaintiff and attach it to a Response advising that plaintiff confesses the motion and is filing the attached costs bond.  This keeps the suit moving and the pressure on defendant to file an Answer.    

9.  Statute of Limitations

The statute of limitations to collect a liquidated debt, an unliquidated, determinable amount of money due, or rent is six years from the time the cause of action accrues.   C.R.S. 13-80-103.5.   This does not cover suits for three times an insufficient funds check brought pursuant to C.R.S.  13-21-109(2), where there is a two year statute of limitations under C.R.S. 13-80-102(1)(k).

A cause of action accrues on the date the debt, obligation, money owed, or performance becomes due.  C.R.S. 13-80-108(4).   A cause of action for a balance due for goods or services shall accrue at the time of the last item of goods or services proved in such account.  Thus, if a merchant is suing on a number of invoices, the statute runs from the due date of the last invoice.   

Be aware of causes barred in the state of origin.  C.R.S. 13-80-110 provides that if a cause of action arises in another state and by the laws thereof an action thereon cannot be maintained in that state by reason of lapse of time, the cause of action shall not be maintained in Colorado.  Thus, if debtor incurred the debt in another state and that state’s statute of limitations has run and debtor is now in Colorado and the Colorado statute of limitations has not run, suit is barred under C.R.S. 13-80-110.  However, if an action is not barred in the state where the cause of action arose because of the defendant’s absence therefrom it is not barred in Colorado.  Schoenfeld v. Neher, 428 F.2nd 152 (10th Cir. 1970). 

If more than six years has run since the debt accrued, you may still be in luck.  Suit may still be brought if the debtor has been out of state and not subject to the service of process or has concealed himself as the time of his absence or concealment shall not be computed as part of the period within which the action must be brought.  C.R.S. 13-80-118.   It is arguable that if a debtor does not keep the Division of Motor Vehicles informed of his current address as required by law, that the debtor is concealing himself.  

A payment on account begins the statute of limitations anew.  See generally annotations to C.R.S. 13-80-115.  Sears v. Hicklin, 3 Colo. App. 331, 33 P. 137 (1893).  Dodger v. East, 100 Colo. 36, 64 P.2d 1270 (1937).  Payment must be voluntary and by the debtor to the creditor.  Sears, supra.  Thus, the statute runs six years from the last payment on account.

10.  Long Arm Jurisdiction and Consumer Case Jurisdiction and Venue

If the cause of action arises from the transaction of business in Colorado but the debtor now lives out of Colorado, the debtor can be sued in Colorado and served outside of Colorado.  Colorado’s long arm statute is C.R.S. 13-1-124.  This enables suit in Colorado, which is more convenient to Colorado’s clients.  Judgment may need to be domesticated in the state of debtor’s residence under that state’s Uniform Enforcement of Foreign Judgments Act.  Colorado’s Act is set forth at C.R.S. 13-53-101 et seq.  

However, for consumer cases, under the federal Fair Debt Collection Practices Act, 15 U.S.C. 1692i , Section 811,  the debtor may only be sued in the county in which he resides at the commencement of the action or in the county where he signed the contract sued upon.   Thus, to sue in Colorado using long arm jurisdiction, you need a contract signed by the debtor in Colorado and need to sue in the county where the contract such as a promissory note or credit card agreement was signed.   The FDCPA overrides C.R.C.P 98 and Rule 398 in consumer cases for debt collectors.  C.R.C.P. 98(c)(3)(D) and C.R.C.P.(c)(3)(D) require any debt collector covered by the FDCPA to comply with that act notwithstanding any provision of  C.R.C.P 98 and C.R.C.P. 398 respectively.

